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UNITED STATES CIRCUIT COURT

OF APPEALS

FOR THE NINTH CIRCUIT.

E. J. HICKEY,

Plaintiff in Error,

vs.

THE UNITED STATES OF AMERICA,

Defendant in Error.

Brief of Plaintiff in Error.

STATEMENT.

This is a criminal action brought against the plaintiff in

error, E. J. Hickey, the indictment charging him with the

crime of assault with a dangerous weapon, under section 24,

of the Penal Code of Alaska. The assault is alleged to have

been committed by the plaintiff in error striking the prosecut-

ing witness, E. E. Powell, with a revolver.

The case was tried to a jury and the plaintiff in error was

found guilty but was unanimously recommended to the fullest

clemency of the court.

It sufficiently appears from the evidence as set out in the



Bill of Exceptions, to find the following facts in the case:

The plaintiff in error, E. J. Ilickey, had been living for fonr

years past npon a certain placer mining claim known as Num-

ber 16 below on Dry Creek, and that he claimed the said claim

as his property. That prior to the first day of October, 1905,

some persons had interfered with his possession of said claim

and he had applied to the United States District Attorney's

office to have the parties arrested, but for some reason had not

succeeded in obtaining a warrant. That on the first day of

October, 1905, he was informed by a man who was living with

him in the cabin on his claim, that some men were working

on the claim in a cut that the plaintiff in error claimed to have

dug the year before. That the plaintiff in error asked four

persons to accompany him as witnesses and they proceeded to

the claim and there found the prosecuting witness with his

brother and two other men working on the claim in the cut

aforesaid, and had been there so working about an hour. That

the plaintiff in error accosted the parties, asking them what

they were doing and he was informed that they were perform-

ing annual labor upon the claim; he notified them that the

ground was his and ordered them to leave the claim. He had

a revolver in his right hand at the time and with his left hand

he shoved or pushed one man out of the cut and then went to

the prosecuting witness and while ordering him again to leave

the claim pushed him with his open left hand. The five wit-

nesses for the defense all agree that the prosecuting witness

struck the first blow and then the plaintiff in error struck back

with the revolver. The prosecuting witness, his brother and

one other witness for the prosecution testify that Hickey, the

plainiff in error, struck the first blow, using the revolver to

strike with.

The evidence also shows that the prosecuting witness was

general manager of a company that claimed the ground where

the alleged assault took place, as a mining claim known as the

Adelaide Claim.
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The plaintiff in error contends:

1st. That he owned and was in possession and had the

right of possession of the ground where the alleged assault

took place.

2nd. That he had a right to protect his possession thereto.

3rd. That he had a right to use all reasonable force neces-

sary to eject trespassers.

4th. That the prosecuting witness, his brother and two

men were trespassers on his claim.

5th. That he was only using reasonable and necessary

force when he was assaulted and struck by the prosecuting

witness.

6th. That he only used the revolver to strike back with,

and that in self defense only.

SPECIFICATION OF ERRORS.

The court erred in sustaining the objection made by the

prosecution to the following question asked the prosecuting

witness, E. E. Powell, on cross-examination, to-wit:

Question—"Is it not a fact that you attempted to buy this

ground from Mr. Hickey last fall?"

Assistant District Attorney Reagan—"I object."

The Court—"Objection sustained."

II.

The court erred in sustaining the objection made by the

prosecution to the following question asked the prosecuting

witness, E. E. Powell, on cross-examination, to-wit

:

Question—"Is it not a fact that you attempted to buy this

ground from Mr. Hickey this spring?"

Assistant District Attorney Reagan—"I object."

The Court—"Objection sustained."
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III.

The court erred in sustaininpr the objection made by the

prosecution to the following: question asked the prosecuting:

witness, E. E. Powell, on cross-examination, to-wit

:

Question—"You knew you were a trespasser on the

ground?"

Assistant District Attorney Reagan—"I object; it don't

make any difference if he was a trespasser."

The Court—"Objection sustained."

IV.

The court erred in sustaining the objection made by the

prosecution to the following question asked the witness 0. M.

Powell, a witness called and sworn on behalf of the prosecu-

tion, on cross-examination, to-wit:

Question—"What did this company do in 1904?" (Refer-

ring to the Anvil Hydraulic and Drainage Company in connec-

tion with the ground where the alleged assault took place.)

V.

The court erred in sustaining the objection made by the

prosecution to the following question asked the witness 0. M.

Powell, a witness called and sworn on behalf of the prosecu-

tion, on cross-examination, to-wit:

Question
—"Did you do any work on that ground or your

company in 1903?" (Referring to the ground where the al-

leged assault took place.)

VI.

The court erred in sustaining the objection made by the

prosecution to the following question asked the witness, O. M.

Powell, a witness called and sworn on behalf of the prosecu-

tion, on cross-examination, to-wit:

Question—"How long had you been working for that com-
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pany?" (Referrinf; to the Anvil Hydraulic and Drainage

Company.)

VII.

The court erred in sustaining the objection made by the

prosecution to the following question asked the witness O. M.

Powell, a witness called and sworn on behalf of the prosecu-

tion, on cross-examination, to-wit:

Question—"You knew that your brother offered to buy this

ground from Mr. Ilickey, did you not?" (Referring to the

ground on which the alleged assault took place.)

VIII.

The court erred in sustaining the objection made by the

prosecution to the following offer of evidence made in writing

oy the plaintiff in error which said evidence the witness A.

Hines, a witness called and sworn on behalf of the plaintiff in

wror, would have testified to, to-wit:

"Offer to prove by this witness that E. E. Powell, person

"alleged to have been assaulted, on two different occasions

"admitted the title and possession of defendant to the mining

"claim whereon dispute took place and offered to purchase

"said claim from defendant."

IX.

The court erred in sustaining the objection made by the

prosecution to the plaintiff in error's location notice of placer

claim Number 16 Below on Dry Creek being admitted in evi-

dence, the said claim being the ground on which and over the

possession of which the alleged assault took place, the same

having been identified by the plaintiff in error while on the

witness stand in his own behalf; the said location notice being

in words as follows, to-wit

:
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"January 1st, 1902.

"Notice is herebj- {jiven that the imdersif^ned, in eompli-

"ance with the mining? laws of the United States and all local

"customs, do hereby locate and claim 20 acres of land for

"placer mininp: purposes, together with water rights, rights of

"way and all other rights pertaining thereto to-wit: Com-

"mencing the initial stake on which a copy of this notice is

"posted; thence running 330 ft. northerly to stake No. 1;

"thence 1320 ft. westerly to stake No. 2; thence 330 ft. south-

"erly to stake No. 3 (lower center stake) ; thence 330 ft. south-

"erly to stake No. 4; thence 1320 ft. easterly to stake No. 5;

"thence 330 ft. northerly to initial stake or place of beginning.

"This claim is situated on Dry creek, at mouth of Bourbon

"and is No. 16 below Discovery on Dry Creek.

"Located Jan. 1st, 1902, by E. J. Hickey."

"Witness: Charles Quinn."

X.

The court erred in sustaining the objection made by the

prosecution to the following question asked the plaintiff in

error while on the witness stand in his own behalf on his ex-

amination in chief, to-wit

:

Question—"When did you build the cabin on Number 16

below on Dry Creek ?

XI.

The court erred in refusing to give to the .jury the follow-

ing instruction requested in writing by the plaintiff in error,

to-wit

:

"You are instructed that within the crime of assault with

"a dangerous weapon is implied the lesser offenses of assault

"and battery and simple assault. In this case I instruct you

"that the defendant can be found guilty of either of said lesser
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"offenses, should the evidence prove to yon, beyond a reasona-

"ble doubt, that the defendant is guilty of either of said lesser

"offenses."

XII.

The court erred in refusing: plaintiff in error's recjiiest in

writing to submit four verdicts to the jury, the said request

being as follows, to-wit

:

"The defendant requests the court to submit four verdicts,

"one of guilty, one of not guilty, one of guilty of assault and

"battery, and one of guilty of assault."

XIII.

The court erred in giving the following instruction during

the course of the charge to the jury, to-wit

:

"If you believe that the defendant first assaulted E, E.

'Powell by pushing or striking the said Powell with his hand,

'and that the said Powell struck defendant with his hand or

'fist, and thereupon the defendant in turn assaulted E. E.

'Powell in the manner and with the weapon charged in the

'indictment, I say to you, that such resistance by E. E. Powell,

'if there was such, would not warrant the defendant to assault

'the said E. E. Powell with a dangerous weapon, and you

'should find the defendant guilty, provided you further find

'the use of a revolver under such circumstances to be a dan-

'gerous weapon."

XIV.

The court erred in giving the following instruction in the

course of the charge to the jury, to-wit:

"The question of title, gentlemen, has nothing to do with

"this case. If the ground was the defendant's own ground,

"and the Powells were in fact trespassers, the law of Alaska

"provides a lawful way to obtain possession of property
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'wrongfully held by another, therefore, if you find that the as-

'sault was committed as charged, you will give no heed what-

'ever as to the question as to who owned the ground."

ARGUMENT.

The first ten assignments of error above set out and relied

on by the plaintiff in error, all g-o to the following- propo-

sitions, to-wit :

1st. Can evidence of title, possession and right of posses-

sion of a mining claim be admitted in evidence as a defense

to a charge of assault with a dangerous weapon, when the af-

fray was brought on by the assaulted party going on the

ground with his men and working the same, knowing that the

accused was in possession claiming the same ?

2nd. Is not such evidence also admissible to show the ex-

tent and boundaries of the ground claimed?

3rd. Is not s^ich evidence alscL admissible to show want of

4th. Is notsucn^'evidence also admissible in extenuation

or mitigation, as well as justification?

la not 8uoh .ovidonco nlno admieeibloin oxtoniia'tion op ' miti-

gation, a& well fis JLislifieation ?—

~

The evidence shows "svithout contradiction, that the plaintiff

in error had been living on his claim, where the alleged assault

took place, for some four years prior to the day of the alleged

assault ; that at a time previous to this day some trespassers

had come upon his claim and he had applied to the U. S. Dis-

trict Attorney's office for assistance to have them removed,

but did not get such assistance ; that when he was informed on

October 1st, 1905, that some men were working on his claim,

he went personally to remove them, becaues he could not have

them removed by the arm of the law.

Taking these facts in consideration, together with the fact

that he had located the ground as a mining claim and had held

(8)



the same by actual possession for more than three years after

his location, then to find trespassers on his ground workinj;

and holdinj; the same ajjainst him, he should be permitted as a

matter of rifjht to show his title and right to the f?round to

justify the force he first attempted to use to eject them. These

trespassers, as they certainly were to him, if they had knowl-

edge of his claim to the ground, and had attempted to purchase

the same from him, and had recognized his right thereto, were

certainly in the wrong when they would not leave on the plain-

tiff in error requesting them to do so. If they were informed

and had known for a long time prior, that the plaintiff-in-error

was in possession of and claimed the ground, then they were

in no position to attempt a scrambling possession and resist by

force the plaintiff in error's attempt to remove them. Being

the representatives of a company they deliberately made this

an occasion to have the plaintiff' in error arrested with the evi-

dent purpose of taking advantage of him while he was in the

toils of the law. If not why did they not leave when ordered

to do so by plaintiff-in-error, or when he was only using such

force as was necessary, by pushing them with his open hand,

such force as the law allows to be used to eject trespassers.

Cooley on Torts, page 167 and cases citjsd,**.^ -».:,

Greenleaf on Evidence, Vol. III., Sec. 65, pages 67 and 68.

McCarty vs. Fremont, 23 Cal. 196.

Hoag vs. Pierce, 28 Cal. 187.

Townsend vs. Briggs, 99 Cal. 481.

Goshen vs. People, 44 Pac. Rep. 503, p. 504.

State vs. Howell, 53 Pac. Rep., 314.

The prosecuting witness and his brother both testify that

the plaintiff in error struck and beat Andrew Oleson with a re-

volver before the affray between the prosecuting witness and

the plaintiff-in-error. Pages 29 and 32 of Record. But An-

drew Oleson, when testifying as a witness for the prosecution,
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empliatieally says, that tlie plainti^'-in-error did not strike him

with the gun, his fist or anything else ; that he did not do any-

thing only walk after him. Pages 34 and 35, Record. The

plaintiff-in-error says, that he did not strike Oleson or offer to

strike him. Page 39, Record. Certainly Oleson was the one

who would know best if he had been struck with the revolver,

and being a witness for the prosecution they are bound by

his testimony; the plaintiff-in-error would also know whether

he had struck or offered to strike Oleson.

On this point the testimony of the prosecuting witness and

his brother is deliberately false and shows the whole animus

of the case. Applying the maxim, "falsus in uno, falsus in

omnibus," the entire testimony of these two witnesses should

be disregarded when it is not corroborated by the evidence of

others. Their testimony regarding the Adelaide Claim and the

Anvil Hydraulic and Drainage Company owning the same, be-

ing the ground on which the difficulty took place, is not corro-

borated by any other evidence; in fact it is contradicted by

the prosecution's own witness, W. B. Eaton, who says that the

difficulty was on 16 Dry Creek. Page 36, Record. So that

from all the evidence in the case that was admitted and should

be considered, it appears that the ground belonged to the

plaintiff-in-error and that he was in the possession of the same.

The scrambling possession attempted by the prosecuting wit-

ness of not to exceed an hour in duration, was not possession

in law.

Hoag vs. Pierce, 28 Cal. 187.

The ground belonging to the plaintiff-in-error, and in his

possession, he had the right to protect his possession and

to use such force as was necessary to do so.

McClain on Criminal Law, Vol. I, Sec. 245, page 208.
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Bishop on Criminal Law, Vol. II., Soc. 37.

Wharton on Criminal Law, Vol. I., Sec. 100, 501 and 621.

Greenleaf on Evidence (14 Ed.) Vol. III., Sec. 65, papes

67-68 and note.

Cooley on Torts, pape 167 and cases cited.

Current Law, Vol. I., pagre 828, Sec. 2.

Current Law, Vol. III., page 320, Sec. 2 and cases cited.

Wallace vs. U. S., 162 U. S. 466, at page 473.

The weight of the evidence shows that the plaintiff-in-error

first requested the prosecuting witness and his men to stop

working and to depart from the ground; that when they did

not do so he proceeded to use only necessary force, by pushing

with his open hand, when he was struck by the prosecuting

witness. One struck when doing what he had a right to do

may lawfully strike back.

McClain on Criminal Law, Vol. I., Sec. 246.

Greenleaf on Evidence (14 ed.) Vol. III., See. 64.

Wharton on Criminal Law, Vol. I., See. 628.

Bishop on Criminal Law, Vol. II., Sec. 37 and 41.

When the plaintiff in error returned the blow of the prose-

cuting witness he struck with a revolver that he had in his

right hand and that was the only way in which he used the

same. Arming and preparing for encounter when doing what

he had a right to do will not preclude self defense if attacked.

McClain on Criminal Law, Vol. I., Sec. 309, page 281.

Beard v. U. S., 158 U. S. 550, at pages 558 and 559.
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He struck with the revolver, because he saw the prosecuting

witness make a movement with his right hand towards his hip

pocket and also because the two Powells were after him. The

appearances at the time governed his actions and he had a

right to act upon such appearances as they appeared to him.

The refusal of the court to instruct the jury that the crime

charged included the lesser offenses of assault and battery, and

simple assault was error and prevented the jury from bringing

in a verdict for one of such lesser offenses, which they most

probably would have done judging from their unaimous rec-

ommendation to the fullest clemency of the court.

Bishop on Criminal Law, Vol. I, Sees. 548, 777, 794-795.

Bishop on Criminal Law, Vol. II., Sec. 71.

McClain on Criminal Law, Vol. I, Sec. 271.

The same may be said of the refusal of the court to submit

the four forms of verdict to the jury as requested by plaintiff-

in-error in writing. This was to the great wrong of the plain-

tiff-in-error.

If the ground where the alleged assault took place belonged

to the plaintiff-in-error and the prosecuting witness and his

men were trespassers thereon, then the instruction of the court

set out in the XIII error above assigned was wrong. The

plaintiff-in-error under such circumstances would have the

right to use such force as pushing, and if necessary, greater

force without violating the law.

The instruction given by the court and set out in the XIV
error above assigned is wrong and to the injury of plaintiff-

in-error in two particulars, to-wit

:

1st. In saying that, "title has nothing to do with the case."

This has already been discussed herein and it is only neces-

sary to add that the reported cases show that evidence of title

is admitted without question.
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People vs. Stone, 82 Cal.36.

2nd. In denying to the owner of land the lawful right to

eject trespassers by the use of such force as is necessary.

Reference is made to the authorities heretofore cited and

particularly to Goshen vs. People, 44 Pac. 503, on the point of

not being obliged to resort to the remedies given by the law

when personal rights are violated.

For the errors shown by the record and the reasons above

assigned plaintiff-in-error asks a reversal of the judgment in

this case.

R. B. MILROY,

GEO. D. SCHOFIELD,

Attorneys for Plaintiff in Error.
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